Navigating new compliance challenges
in cross-border R&D collaboration
Introduction
As the United States has been escalating its controls on technologies transferred to China, the Chinese
government has also introduced its counteractive measures. The new and revised export control laws and
regulations of China, which have already taken effect, will restrict the outbound transfer of “sensitive”
Chinese technologies to overseas parties.
Multinational corporations that operate R&D centres in China may be impacted by this new regulatory
scheme, which has the following complexities:
• The controlled technologies may take the form of source codes, encryption algorithms, drawings or any
other technical data, so that the transfer does not require any physical export.
• The scope of the “sensitive” technologies is so far vaguely defined, and potentially broad and restrictive,
so the potential business impact could be significant.
• The control applies regardless of the origin of the technology, so that a foreign technology further
developed in China under a cross-border collaboration model may also be caught by this
scheme.
• MOFCOM and its local agencies are greatly empowered under the new law to investigate companies for
potential violations. Failure to comply with the export restrictions may result in significant
financial penalties, social credit downgrade, and denial of export privilege.
• Given the complex ramifications of the new control measures, Chinese regulators may want to leverage
the (intentional) ambiguities in the new rules to exercise more discretion in enforcement.
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Our approaches and solutions
• Develop a legally valid framework to assess the applicability of licensing requirements, as well as the
relevant risk exposure levels, given the inherent vagueness in the rules.
• The management take a risk-based commercial position on whether a license application is required for
the R&D collaboration based on the legal analysis.
• Where the licensing requirement is determined to be inapplicable, properly document the analysis, which
can be used as defence documents, or at least evidence of due diligence and mitigating factors, even
if the regulator ultimately disagrees with this position.
• Where the licensing requirement is determined to be applicable, assist with the preparation of the license
application documents, along with facts and arguments in support of an approval.
• Prepare internal guidance which the business team can rely on to implement the firm’s compliance
strategies.
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