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Today, the uncertainties and challenges created by the 

pandemic and geopolitical events have affected businesses 

across the globe. As many companies struggle with the 

pressure to perform in such a difficult environment, our 

experience tells us a new wave of fraud is anticipated to come 

to light. In recent months, allegations of accounting fraud 

against certain overseas-listed Chinese companies have hit 

the headlines which have cast doubts on the integrity of the 

financial statements of those companies.

How would you respond if you are an independent non-

executive director (“INED”) or the audit committee (“AC”) chair 

of one of those companies? Without promptly addressing the 

issues and effectively managing the key stakeholders, the 

issues can easily turn into a crisis for the company.

In this article, we have set out the key areas that INEDs and 

AC chairs of Hong Kong and overseas-listed Chinese 

companies need to be mindful of in relation to managing 

different stakeholders as well as considerations on “Day 1” 

when such allegations are made and the subsequent events.

Introduction
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Regulators

Whether it is the US Securities and Exchange 

Commission (“SEC”) or the Hong Kong Securities 

and Futures Commission (“SFC”), allegations like 

short-seller reports are likely to prompt them to 

enquire with the company about the matters. The 

company and its board should be prepared to 

respond to the regulator’s queries such as the plan 

to handle / respond to the allegations. In 

circumstances where trading of the company’s 

shares is suspended (e.g. due to delay of financial 

results announcement, or initiation of an 

independent investigation, etc.), the board is 

expected to provide a regular update on the status
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Managing key stakeholders –
who are they and what do they expect?

to the regulators. Before the trading of shares can 

be resumed, the board will also need to address 

the resumption conditions set out by the 

regulators. Lastly, if the company is based in 

China but listed overseas, you should beware of 

the attention that the China Securities Regulatory 

Commission (“CSRC”) may pay to investigations 

by foreign regulators. We have seen recent cases 

where the CSRC requires overseas regulators to 

seek permission from the CSRC before the board 

(and its legal counsels and consultants) can 

provide information to the overseas regulator.

External auditors

Similar to the regulators, the company’s external 

auditors are likely to enquire into the company’s 

response to the allegations. Adequate and timely 

responses to the auditors’ queries and concerns is 

important to avoid or minimise the delay on them 

signing off the financial statements (and hence the 

company’s financial results announcement). As a

result of such allegations, many auditors would 

perform additional audit procedures to address the 

increased fraud risks. Subject to the extent of the 

allegations, the auditors would seek the board’s 

explanation in detail about the allegations and may 

require an independent investigation into the 

transactions or matters under questions. 



class actions which may be taken by shareholders 

and investors to protect their interests. In addition, 

given the recent financial fraud cases in China 

involving listed companies which have damaged 

investors’ interests, China’s Supreme Court has 

recently approved regulations and amendments 

that would allow investors to file class-action 

lawsuits against a defendant for fraud and stock 

price manipulation.

Shareholders & investors

Shareholders and investors expect a prompt 

response from the company to the allegations, 

usually by way of a public announcement; 

otherwise they would lose confidence in the 

company which may then have a negative impact 

on the company’s share price and value. Strategic 

investors, including private equity funds, would 

also have a higher expectation on the board in 

identifying the facts and investigating the 

allegations. For US-listed companies, be aware of

4

Managing the company’s third parties would also 

be important to the company’s recovery from the 

allegations. Creditors would be concerned about 

the company’s cash flow and its ability to repay

Law enforcement

Where law enforcement agencies (such as the 

Public Security Bureau (“PSB”) in China, or 

Commercial Crime Bureau, SFC or Independent 

Commission Against Corruption (“ICAC”) in Hong 

Kong) are involved, the board and the company 

would need to adjust its response strategy to the 

allegations as these agencies expect full 

cooperation from the board and the company, 

especially on their data, documents or other 

information requests. In Hong Kong, you may

Business partners / creditors / other interested parties

loans. A prompt public announcement would help 

to prevent negative public perception of your 

brand leading to loss of reputation and business.

need to be aware of the statutory secrecy 

provisions1 which require a person assisting the 

SFC in an investigation or statutory enquiry to 

preserve secrecy regarding any matters coming to 

its knowledge. Also, in China, once the PSB 

begins its investigation process, the company may 

need to exercise caution over the scope and 

procedures of its internal investigation so as to 

avoid interfering with the PSB’s investigation.

1 Securities and Futures Commission, Application of Section 378 of the SFO to disclosure of supervisory information by licensed corporations 

(https://www.sfc.hk/web/EN/faqs/intermediaries/supervision/application-of-section-378-of-the-sfo-to-disclosure-of-supervisory-information-by-licensed-

corporations/17.12.2018.html)



Assess the allegations with management 

You should initiate a discussion with the management to get their 

response to the allegations and assess the validity of the issues 

raised at the earliest possible time. A potentially good channel to 

speak to would be the internal audit function, who may have 

insights on the issues raised based on the past internal audits 

performed.
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Considerations on “Day 1”

As indicated above, whilst these stakeholders may have different needs, they all expect an 

immediate response and quick reactions from the board and the company in addressing the 

allegations of accounting fraud. We have highlighted below the initial steps that you as an 

INED or AC Chair should consider on “Day 1”.

Discuss the matters with external auditors 

With high-profile allegations such as short-seller reports or law 

enforcement actions, the auditors are likely to seek the AC’s 

response to the issues raised so you should be prepared to 

discuss the matters with them. You should take this opportunity to 

understand their concerns and their expectation on how the 

issues should be resolved, e.g. whether it requires an 

independent investigation. On allegations or issues identified 

internally which have been brought to your attention, you should 

also consider initiating a discussion with the auditors.
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It is important to point out here that directors are expected to exercise duties with reasonable care, skill 

and diligence as well as exercise independent judgment amongst other duties. A director who fails to 

comply with his or her fiduciary duties may be liable to civil or criminal proceedings and may also lead to 

disqualification. For example, the SFC may seek compensation or restorative orders against directors 

who breach their fiduciary duties. In terms of responsibilities for board oversight, regulators and courts 

usually do not differentiate between INEDs and Executive Directors (“EDs”) and it may not be possible 

for INEDs to argue that liability rests with EDs only. As such, you may wish to understand your personal 

liabilities and consult with your own lawyers where necessary. The consequences of failing to exercise 

appropriate judgment is severe, as evidenced by the recent case of judgment of Moulin Global Eyecare 

Holdings Limited (in liquidation) v Olivia Lee Sin Mei [2019] HKCFI 1715. In this case, the NED was 

found personally liable as a result of her failings to identify and investigate fraud by senior management 

despite a number of red flags. The NED was the subject of a judgment worth HKD 450,000,000.

Seek legal counsel’s advice 

Getting legal counsel involved and their advice on the board’s 

and the company’s obligations, disclosure requirements, secrecy 

provisions, legal professional privilege and asset freezing at the 

earliest stage would be important in many ways. They will also be 

able to advise the potential risks and liabilities prior to making an 

announcement to the public.

Prepare a prompt public announcement 

Public Relations plays an important role for listed companies in 

responding to allegations. You should align with the company 

secretary, the company’s marketing & communications function, 

the legal counsel or an external public relations firm to draft and 

issue a public announcement which sets out the companies 

proposed position and actions in relation to the allegations as 

soon as possible. Care should be taken to ensure the 

announcement is based upon hard facts as reports in the media 

and reactions in the public domain will be closely monitored. 

Be prepared to respond to the regulators 

The regulators could enquire with the board at any time about the 

allegations; therefore, be prepared to respond to them upon your 

assessment of the allegations having discussed with the 

management and the auditors. Should issues or a regulatory 

breach be confirmed, you are advised to seek legal advice (see 

further below) in reporting the matters to the regulators.



Consideration should be given to the formation 

of a dedicated special committee, which 

usually comprises the INEDs and the AC 

Chair, to be responsible for leading an 

independent investigation and to provide
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If it is decided that a further 
investigation is required, there 
are some key steps and 
considerations for INEDs and 
the AC to address:

Data preservation 

In the initial phase of an investigation (or even 

before the investigation actually starts), an 

instruction should be put in place to preserve 

the relevant electronic data (such as 

computers and emails of relevant employees 

and servers especially those related to the 

finance system) and relevant physical 

documents so that the current state of the 

information can be retained in case of any 

attempt for people to intentionally alter or

Legal counsel will be able to advise the board 

in updating the regulators on the progress of 

the investigation. Under some contentious 

circumstances, immediate legal measures

(e.g. court proceedings to secure 

misappropriated assets and put in place 

interim remedial issues) may be required. 

Legal Counsel’s advice on investigations

Formation of a special committee 

delete information. An initial step that is 

usually taken is to have the legal counsel to 

issue a legal hold notice to relevant staff 

members of the company. Data preservation 

is particularly important especially when you 

need to show to regulators that appropriate 

steps are taken by the company to secure 

evidence, and also in consideration of 

securing evidence for potential legal actions 

(e.g. against the fraudster, recovery of losses).

investigation and to provide directions on how 

the investigation shall be run. Discussions and 

steps agreed shall be properly documented as 

records in the event of regulatory enquiries.
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We have seen in a number of cases where the 

Special Committee has instructed the 

company’s internal auditors or other internal 

resources to conduct the investigation which 

was then challenged and not accepted by the 

regulators due to lack of independence. There 

are also situations where the forensic 

specialists of the same firm as the external 

auditors are asked to investigate the issues. In 

such cases, consideration should be made to 

the implications to audit independence, given 

the potential conflicts arising from the fact that 

the existing auditors may have signed

off the company’s prior years’ financial

The paragraph above highlights the use of 

forensic specialists to conduct the 

independent investigation. In contrast with 

auditors, forensic specialists is trained to 

conduct fraud investigations. In complex 

situations, engaging with experienced forensic 

specialists is often expected by the regulators 

and the external auditors. They broadly 

comprise forensic technologists and forensic 

accountants. Forensic technologists use 

specific tools to image, secure and analyse 

vast amounts of electronic data from a host of 

computer systems (e.g. laptops, desktops, 

servers) and are brought in to conduct the 

data preservation work as described above 

and the broader data analysis in support of the

statements which are subject to the 

allegations. Ultimately, the external auditors 

would need to rely on the investigation results 

as part of their audit evidence to sign off or 

make adjustments to the accounts being 

audited. The issue with independence also 

applies to the legal counsels who advise on 

the investigations. Typically, if the external law 

firm has previously advised the company on 

its initial public offering, the litigation / 

investigation lawyers of the same firm may be 

conflicted or at the very least there may be a 

perceived lack of independence.

investigation and regulatory inquiry. Forensic

accountants focus on identifying evidence 

specifically on the alleged issues, through 

navigating the transactions and the 

documentation, identifying intelligence from 

public sources and interviewing relevant third 

parties and employees. They also work hand 

in hand with the technologists in analysing the 

electronic data. As more companies embrace 

digital change, their key business records in 

turn are becoming ‘digital only’. Therefore, the 

ability to capture, preserve and quickly 

analyse huge volumes of information from 

systems and databases is becoming 

increasingly important in these types of 

investigations.

Independence of the investigation 

Role of the forensic specialist

Many companies that are subject to fraud 

allegations have data leakages that are 

caused by external people gaining access to 

confidential company information. These 

people (sometime colloquially called 

“hackers”) may have identified IT security

weaknesses that the company is not aware of. 

Therefore, the Special Committee should 

assess this risk immediately and determine 

whether a separate and quick review of IT 

security is required.

IT Security
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Post-investigation / 
other considerations

Internal control review 

In addition to the investigation, often there is an expectation from the 

regulators and/or the external auditors on the company to identify any 

internal control design weaknesses and operating deficiencies which 

might have been the cause, or perhaps enabled perpetrators to create 

the issues. Such internal control reviews are usually performed by an 

external professional firm to ensure independence. The findings and 

recommended actions will be reported to the Special Committee (and its 

legal counsel) to determine the next steps such as remedial actions.

Remediation

Regulators and/or external auditors will monitor the execution of the 

remedial actions. These may include change of management, policy 

uplift, staff training and implementation of additional controls which will 

be taken accordingly by the company’s management, usually with the 

assistance of the external professional firm, to prevent similar issues 

from happening in the future. The Special Committee should monitor the 

controls implementation and ensure that regulators’ and external 

auditors’ concerns are duly addressed.

Public announcements 

The role of Public Relations should continue beyond the initial public 

announcements in responding to the allegations. They would work with 

the Special Committee (and the legal counsel) in sharing the results of 

the investigation, the internal control review and the remedial actions to 

be taken to the public, usually by way of issuing further announcements. 



Resumption of trading 

If the trading of the company’s stock has 

been suspended from the beginning, 

resumption of trading would be subject to 

the company fulfilling all the conditions 

imposed by the regulators and/or the stock 

exchange. These usually include the
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Disciplinary actions 

The company should ensure proper 

employee termination procedures are 

followed and compliance with the relevant 

local employment ordinance to avoid 

claims being brought. For example, 

according to the China Labour Contract 

Law2, an employer may terminate the 

labour contract with an employee when the 

employee is in serious violation of the rules 

and regulations of the employer or causes 

major losses to the employer due to 

engagement in malpractices for personal 

gain. If the employee is under a Hong

completion of a satisfactory investigation 

and internal control review. If the company 

does not fulfil the resumption conditions 

and fails to resume trading within a certain 

period of time, the stock exchange may 

have the right to delist the company. 

Kong employment contract, according to 

the Hong Kong Employment Ordinance3, 

an employer may summarily dismiss an 

employee without notice or payment in lieu 

of notice if the employee is guilty of fraud 

or dishonesty. However, you may need to 

take note that summary dismissal only 

applies to situations where very serious 

misconduct was committed or failure to 

demonstrate any improvement by the 

employee after the employer’s repeated 

warnings. 

2 The National People’s Congress of the People’s Republic of China, Labour Contract Law of the People's Republic of China 

(http://www.npc.gov.cn/wxzl/gongbao/2013-04/15/content_1811058.htm) – Chinese version only

3 The Government of Hong Kong Special Administrative Region Labour Department, Labour Legislation 

(https://www.labour.gov.hk/eng/faq/cap57d_whole.htm)
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Conclusion

When allegations of accounting fraud arise, you as an INED or the 

AC Chair of the company play an important role in resolving the 

issues and steering the company back on course. You need to 

identify the key stakeholders of the company, understand their 

needs and manage their expectations. You also need to make 

important decisions on “Day 1” which will define the response 

strategy to the allegations. Whilst issues may vary case by case, the 

considerations discussed in this article should help determine your 

next steps. With prompt and effective responses, the company will 

have a higher chance of avoiding a crisis and emerging stronger 

from an incident.
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Contacts

To learn more about how you can reduce fraud risks and investigate fraudulent 

activities, you may contact:

John Donker
Asia Pacific and Americas Forensic 

Services Leader

Email: john.donker@hk.pwc.com

Forensic Investigations

Luke Groth
PwC Mainland China and Hong Kong

Forensic Services Partner 

Email: luke.ar.groth@hk.pwc.com

Non-Executive Director Programme Lead Partner

Jessica Li
PwC Mainland China and Hong Kong

Forensic Services Partner 

Email: jessica.ka.li@hk.pwc.com

Kelvin Cheong
PwC Mainland China and Hong Kong 

Forensic Services Partner 

Email: kelvin.cheong@hk.pwc.com

Colin Shaftesley
PwC Mainland China and Hong Kong 

Financial Services Assurance Partner

Email: colin.shaftesley@hk.pwc.com

Brian McGinley
PwC Mainland China and Hong Kong 

Forensic Services Leader 

Email: brian.mcginley@hk.pwc.com

Paul Tan
PwC Mainland China and Hong Kong 

Forensic Services Partner

Email: paul.tan@cn.pwc.com

Antoinette Lau
PwC Mainland China and Hong Kong

Forensic Services Partner 

Email: antoinette.yy.lau@cn.pwc.com

Controls and Remediation 

Duncan Fitzgerald
PwC Mainland China and Hong Kong Risk 

Assurance Partner 

Email: duncan.fitzgerald@hk.pwc.com

Jasper Xu
PwC Mainland China and Hong Kong 

Governance and Internal Audit Service 

Leader

Email: jasper.xu@cn.pwc.com

Legal Advisory

Gigi Woo
Partner, Tiang & Partners*

Email: gigi.kj.woo@tiangandpartners.com

Chris Cartmell
Counsel, Tiang & Partners*

Email: 

chris.c.cartmell@tiangandpartners.com

*Tiang & Partners is an independent Hong Kong law firm. It is associated with PwC Legal International Pte. Ltd. (a 

licensed Foreign Law Practice) in Singapore. Neither Tiang & Partners nor PwC Legal International Pte. Ltd. has any 

control over, or acts as an agent of, or assumes any liability for the acts or omissions of, the other.
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